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The  discussion  of  this  subject  will  be  confined  to  the  United 
States,  alone,  and  will  be  addressed  to  three  aspects* 

1.  The  reason  for  regulation, 

2.  The  mejins  employed* 

3.  The  extent  and  success  of  the  experiment. 

1. 

The  public   utilities  of  the  United  States  are  for  the  most  part  pro- 
vided by  private  capital.    While  public  ownership  exists  to  a  limited  ex- 
tent,  it  has  never  gained  a  c  ons  id  era.b  le  foothold  in  this  country  except 
in  the  furnishing  of  water  for  domestic  uses.    When  the  government "regu- 
lates" the  utility  it  takes  away  from  the  proprietor  the  control  of  his 
property.    The  love  of  peFSonal  freedom;  +he  right  to  do  with  his  owin  what 
he  will  is  peculiarly  dear  to  the  American  citizen.     By  virtue  of  v/hat 
principle  then  is  the  government  permitted  to  lay  its  hand  upon  this 
species  of  property  and  take  from  its  owner  the  right  to  control  its  use? 

Various  reasons  have  been  alleged  by  courts  and  economists. 

It  has  been  said  that  the  government  might  itself  build  and  operate 
these  utilities,  as,  for  example,  our  railroads,  and  that  therefore.it  may 
control.     But  does  the  conclusion  follow?     Granted  that  the  government  may 
do  this  thing i  nevertheless,   it  has  elected  not  to  do  it.     It  has  permitted 
and  Jinvited  privat.e  property  to  enter  u^^on  the  discharge  of  this  function* 
Should   it  not  in  justice  leave  this  private  property  untrammelad? 

It  is  urged   that  the  agency  which  provi(?es  the  utility  is  a  corpora- 
tion, the  creature  of  the  Government,  and  that,   therefor©,   the  Government, 
that   is,   the  creator,  may  impose  whatever  conditions  it  sees  fit  upon  the 
creature.     Assuming  that  the  Government  might  at  the  time  of  the  creatjion 
impose  whatever  limitation  it  saw  fit,  should  it  after  the  corporation 
has  begun  business  without  restriction  then  for  the  first  time  fix  the 
conditions.     A  rd  acrain,  takin*?  our       i  i>*-nfl»/i  o  as  an  illTJ«+mtion,  the 
ct)rporation  which  transacts  the  business  is.  a  creature  of  The  individual 
state  while  the  majority  of  that  business  is  regulated  by  the  Federal 
government,  ' 

It  is  said  that  the  corporation  in  its  operations  is  given  the  right 
of  eminent  domain  and  that  since  it  is  allov/ed  to  condemn  the  property  of 
others  in  the  discharge  of  its  function,   ao  its  own  property  may  be  con- 
trolled, but  here  again  the  right  of  condemnation  is  by  no  means  universal. 
In  some  st^ates  water  companies,  gas  companies,   electric  light  companies, 
cannot  take  in_  invitum  the  lands  or  water  rights  of  others  which  mav  be 
needed  in  the  development  of  their  plants  although  their  rates  may  be 
fixed  by  public  authority. 

The  reason  is  broaaer  than  all  this.     It  is  founded  upon  public 
interest.    These  so-called  public  utilities  are  essential  to  the  proper 
development  of  mo  dern  societv.     Society  could  not  live  and  act  in  these 
days  without  the  railroad,  the  telephone,  the  electric  service,  a  proper 
Va  +  er  supplv.     T:-e  furnishing  of  these  necessities  is  essentially  a 
monopoly.    The  individual  is  helpless  to  protect  himself  against  the  cor- 
poration,  therefore,    sccietymust  protect  him.     The  right  of  regulation 
rests  upon  the   broad  principle  that  the  State  must  of  necessity  have  ' 
aut^-ority  to  d-velop   irs  activities  and  safe-guard  its  citizens,  T-is 
right  should  not  clothe  injustice  bwt.  without'the  right  the.  stat«  itself 
could  not  <5xist. 

In  most  countries  this  right  would  be  exercised  as  a  matter  of  course; 

in  this   land  of-  ours  the  attempt  to  regulate  provoked  bitter  denunciation 
and  the  right  itself  was  only  established  after  long  controversy  before 
legislature  and  court* 
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II. 


In  discussing  th^  r.^ans  to  t3  eir.y.loy.d  ^3  sk-uld  lA^uy^  k  :-e^  ' \n  mind 
tha  thing  to        accomplished*    Th^t  thing  is  the  protection  of  the  public, 
the  protection  of  the  ii  dividual  v/ho  must  patronize  the  utilitjr,  and  this 
individual  is  interested  in  tv/o  respects. 

First  comes  the  service.     The  utility  is  a  thing  of  necessity  and  that 
necessity  is  not  supplied  unless  the  service  be  adequate.     If  the  utility 
be  a  gas  company,  then  its  gas  must  be  of  proper  quality  and  furnished 
under  proper  pressure.     If  i't  be  a  street  railv/ay,   its  schedules  must  ac- 
commodate the  public,  •  If  the  steam  railroads  of  this  country  are  consideicd 
then  their  rheans  of  transportation  must  be  adequate  to  handle  the  traffic 
both  of  freight  and  of  people  vi^hich  ie  offered. 

indeed,   it  is  probable  that  the  service  is  of  the  greatest  immediate 
consequence  since  by  the  want  of  adequate  service  the  patron  is  incommoded 
and  daiT^aged,     If  the  railroads  of  our  land  were,  unab  le  for  a  considerable 
time  to  handle  the  business  presented,  the  commerce  and  the^  industry  of 
this  nation  would  languish,  -  ' 

The  other  thing  in  which  the  public  is  interested  is  th5  rate;  that 
is,  the  amount  v;hich  the  patron  is  required  to  pay  for  the  service.  And 
here  again  the  rate  may  be  improper  for  two  reasons*     It  may  be  absolutely 
too  high;   that  is  to  say,   it  may  be  more  than  the  utility  ought  +o  charge. 

It  was  formerly  said  by  most  people  in  discussing  this  subject  that 
the  utility  was  r?ally  a  seller  of  the  corarr.odity  which  it  produced,  that 
the  user  v^as  a  buyer,  of  that  commodity  and  that  the  price  ought  to  be 
governed  like  the  price   of  other  commodities,  by   the  law  cf   supply  and 
demand.     It  was  therefore  just  as  foolish  and  improper  to  attempt  to  fix 
the  rates  of  the  utility  as   it  would  be  +0  fix  the  price  cf  a  commodity. 
But  it  long  since  became  evident  that  this   is  in  no  sense  true.    There  is 
no  el^ent  of  bargain  and  sale  in  this  transaction*     The  patron  must  use, 
he  must  obtain  the  thing  used  from  this  particu],ar  source,  he  can  obtain 
it  from  no  other  source,  and  he  must  therefore  pay  the  price  which  is  re- 
quired of  him.     Upon  reflection  it  will  appear  that  the  rats  charged  by 

the  utility  is  much  more  closely  analagous  to  a  tax.  which  is  imposed  upon 
^he  user.  ' 

The  rate  may  also.be  a  source  of  discrimination  andtherefore  unjust 
even  though  not  inherently  too  high.     It  couM  be  ea^il^-  shown  that  the 
freight  rates  imposed  by  the  railroads  of  this  country  may,  and  in  the  past 
have-    actually  determined  whore  cities  shall  be  built,,  where  business  shall 
be  transacted,  and  by  what  individuals  that  business  shall  be  done. 

These  are  the  aspects  which  concern  the  patron  of  the  utility; 
^8  still  a  third  aspect  in  which  the  entire  community  is  indirectly 
Interested. 

The  amounts  involved  in  the  rates  of  most  public  utilities  are 
nificant  when  applied  to  a  single  unit.     The  issue  is  generallya  few  cents 
■per  thousand  feet  of  gas,   or  per  kilowatt  hour  of  electricity,   or  per 
hundred  pounds  of  freight.    But  the  gross  amounts  are  enormous.     The  total 
cp3:-ating  revenues   of  the  railroaJo   of   the  United  Sx^tes  for  the  y^iar  end- 
ing June  3C,  1914,  were  in  excess  of  three  billion  dollars.    One  cent  per 
ten  applied  to  the  total  tonnage  handled  by  th3se  same  railroads   for  that 
year  would  amount  to  almost  nineteen  and  one  half  million  dollars. 

This  species   of  property  tends  more  than  almost  any  other  to  add  to 
and  ^ssrpetuate  itself.    The  individual  piece  of  property  wears  out  and  is 
throvm  away,  but  the  property  of  the  utility  as  a  whole  continually  grows, 
T'  ere  is  a  constant  disposition  to  increiiase  the  value  cf   the  property  from 
+he  earnings  of  the  property  itself  .    It  appeared  in  what  is  knoim  a's  the 
"Pastern  Rate  Advance  Case"  before  the  Interstate  Comiaerc®  Commi  ssion  that 
the  Pennsylvania  Railroad  had  invested  in  its  lines  east  of  Pittsburgh 
during  the  ten  years  preceding  1909  ^110,000,000  out  of   its  earnings.  It 
had  iong  been  the  policy  of  that  company  to  invest  in  the  pFoparty  out  of 
its  collections  from  the  public  an  amount  equal  to  that  paid  its  stockholders 
in  dividends.    A  moment's  reflection  will  show  that  if  these  nublio  utili- 
ties are  allowed  to  pay  their  stockholders  an  adequate  ^um  for  the  use  of 
the  money  invested  and  to  put  into  their  property  for  the  benefit  of  these 
s:^me  w=t  ockholder  3  an  equal  ai.iounti  if  to  this  be  added  the  inc^-ement  in  the 
•"■alue  of  their  lands,  we  have  an  ever  increasing  snowball  insignificant  at 
the  outset  but  v.i  ich  may  finally  ceccrne  an  avalanche. 

For  these  reasons  it  is  essential  to  the  just  protection  of  the  commu- 
nitv  thd.t  the  rate  charged  bv  the  utili+y  shall  be  reasoi^able.     It  is  ju-st 
as  essential  for  reasons  to  be  pointed  out  later  that  this  rate  shall  ^e 
fair  to  the  utility  it-elf. 
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What  means  have  b isn  employed  to  effectuate  these  purposes.  i,e«to 
secure  a  proper  ser'^lce  for  a  proper  charge? 

The  American  ci  ti  Zcjn ,  .as  alr'^ddy  suggested,   lo^es  indiviuual  freedo/n, 
Vfhile  he  has  no  very  iuUnite  idea  of  what  the  wordmeans,  paternAliOTi  is 
highly  Qffensive  to'hi..^     He  will  «ndure  a  considjrable  cu..ount  of  incon- 
venience from  others  rather  than  s-ibmit  to  the  adoption  of  -methods  which 
put  any  real  constraint  upon  his  o^m  activities.     The  disposition  of  such 
a  people  is  to  interfere  as  li+tle  as  possible  with  the  management  of 
private  property.    Such  a  people  would  naturally  lay  down  gencjral  laws 
determining  the  conditions  undar  which  property  might  eftter  upon  the  dis- 
charge of  these  quasi-public  functions,   leaving  to  the  courts  the  enforce* 
ment  of  these  laws  when  violated.    And  this  was  exactly  the  method 
employed  at  the  outset  and  persisted  in  for  a  considerable  time  both  in- 
England  and  in  this  country.    Statutes  were  enacted  prohibiting  discrimi- 
nation and  the  chargi  rg  of  unreasonable  rates*     If  these  statutes  were 
violated  the  aggrieved  party  was  remitted  to  the  courts  vshere  he  might 
recover  damages  for  the  v/rong  inflicted  u^^^on  him. 

It  soon  became  evident  that  this  method  of  procedure  did  not  in  fact 
accoiTiplish  its  p^'^pose*)    "I^i^e  amount  involved  to  the  individual  who  paid 
the  rate  or  suffered  from  the  discrimination  in  a  single  case  was  usually 
small  while  the  total  amount  involved  to  the  utility  was  large.  The 
individual  could  not  afford  ta  prosecute  to  a  final  judgment  a  suit  for 
danages,   and  in  point  of  fact  while  complaints  against  unreasonable  and 
discriminating  rates  were  universal,   such  suits  were  but  rarely  begun. 

Again,   the  damages  v/hich  vere  recovered  looked  only  to  the  past  and 
not  to  the  future  and  v/sre  awarded  only  in  favor  of  the  individual  bring- 
ing  the   suit.     If  a  railroad  ccnipany  were  convictad  of  ha^^ir.g  charged  an 
exorbitant  rate  and  compelled  to  refund  in  some  few  instances,  there  still 
remained  in  i  +  s  treasury  the  >Treat  bulk  of  it=  improper  gains*    As  time 
v/ent  on  it  became  evident  that  the  only  way  in  which  to  secure  substan- 
tial protection  for  the  public  waa  to  prescribe  the  service  which  the 
utility  should  render  and  the  rate  at  which  that  ser'^ice  should  be  ren- 
dered and  to  compel  the  observance  of  this  requirement.     In  that  wajr 
justice  was  secured  without  favoritism  for  the  entire. public  and  in  no 
other  way  could  this  be  accomplished. 

The  various  utilities  bitterly  resisted  all  attempts  to  apply  thi? 
idea  both  before  legielatures  and  in  the  courts*    The  outcome  after  years 
of  discussion  and  court  decision  is  this, 

1»  The  government  may  fix  the  -measure   of  service  and  the  rate  at 
which  that  service  shall  ce  rendered,  and  niay  compel  the  utility  to  ob- 
serve this  order. 

2,  Under  the  federal  constitution  and    .r.der  the  constitutions  of  most 
s+ates  the  functions  of  government  are  divided  into  legislative,  execu- 
tive,  and  judicial,   and  those  functions  which  properly  pertain  to  one 
branch  of  the  government  cannot  be  exercised  by  any  other.     It  has  been 
held  that  the  regulation  of  pubic  utilities  by  prescribing  their  rates 

and  practices  is  a  legislative  function  which  cannot  be  delegated  to  tne 
courts*     The  legislature  ma^'  exercise  this  rijrht  either  directly  or  by 
the  appaintment  of  a  commission  which  within  the  limits  of   its  power  may 
exercise  the  same  ^uthoritv, 

3.  The  courts  cannot  revie**  or  modify  the  act  of  a  legislature  in 
^this  behalf  nor  the  order  of  a  legislative  commission,  provided  that  the 

commission  acts  within  its  delegated  authority  and  provided  that  the  re- 
quirement, whether  by  legislature  or  commission,   is  not,   for  the  want  of  a 
better  v;ord,  confiscatory. 

The  machinery  of  regu3#.ion  is  being  worked  out  under  the  foregoing 
principles.     In  many  cases  legislatures  have  determined  by  statute  matters 
connected  with  the  construction  and  operation  of  a  utility,  as,  for 
example,   v:>vt  sort  of  headlight  shall  be  used  upon  a  locomotive  or  what 
shall  constitute  a  train  crew,  'Statutes  have  also  beenpassed  prescribing 
the  ra-t-9  at  which  freight  and  passengers  shall  be  carried,     T'-e  legisla- 
ture might  if   it  saw  fit  proceed  in  t'-is  way  with  all  public  utilities  but 
in  '^oint  r^  fact  that  ■.•-setl'o  ■  would  be  an  extremely  cu.ibersome  one  and  the 
usutil  plan  at  the  present  tine  is  to  create  a  legislative  commissicn  to 
whaai'  ia  given  in  more  or  less  complete  degree  the  povver  of  regulfiticn. 
Such  a  cojXimission  usuali^'  ha©  authorit"  to  make  orders  within  prescribed 
limits -'and  these  orderF  when  made  are  either  self  -  exec  utor"!^  or  v;ill  b© 
enl oread  by  mandatory  ]^roc<«88  of  tlie  courts.    The  couTts,  as  already  said., 
have  no  power  to  modify  the  order  although  they  may  under  ctsrtain  condi- 
tions act  it  aside. 


The  federal  governm'Snt  and  mo»t  gta-taa  have  croatad  c  omcii  ssi  oks  of  this 
kind,    Thd  powers  of  many  of  th^ee  eowQi«9ion,  fneludin^  the  federal  com- 
mission,  are  still  incomplete  bat  the  tandanc^^  is  to  give  to  such  cotmnie- 
sions  full  authority  over  all  the  aQtivitids  of  the  utility.    T^ey  nay  con- 
trol the  lesuing  of  its  securiti^a  and,   th^roforo,    its  d  oyelopro^t  j  may  ' 
prescribo  the  stand^irds  by  which  it  »hall  oe  constructedj  raay  detenaiiie  the 
rules  undefi  which  it  shall  be  operat.od  ard  the  rates  which  it  may  chafge. 
It  is  evident  that  a  commission  of  this  kind  possessed  of  these  powers,  has 
the  needed  authority  to  complotaly  tafo-guard  tha  interests  of  the  public. 

In  determining  tha  measwre  of  success  which  ha,3  attended  government 
regulation  of  -public  utilities  up  to  tJid  present  time,  the  thing  aimed  at 
must  still  be  kept  in  mind.    That  thin??  is  the  good  of  the  public.  The 
government  itse^lf  might  render  for  its  citiijens  the  services  which  are 
rendered  by  the  public  utility.    While  this  is  no  discussion  of  governnient 
o>/ner?hip,   3till  there  must  be  some  standard  by  which  the  test  of  success 
is  to  be  applied  and  the  inevitable  question  in  the  minds  of  all  people 
must  be,  can  the  government  obtain  at  favorable  results  by  regulation  whi 
it  would  obtain  if  it  tendered  the  service  itself? 

It  v;ill  be  remembered  that  there  are  two  points  at  v/hich  the  patron  of 
the  utility  is  affected  -  the  service  which  is  rendered  and  the  price  which 
is  charged*     So  far  as  the  service  is' concerned  the  regulating  commission 
h?3  or  may  have  the  most  perfect  control.    Take  for  illustration  the  stree% 
railway.     It  can  prescribe  the  kind  of  cars  to  be  used,  the  sort  of  track 
upon  y/hich  -Shosd  cars  •liall  be  run,  the  frequency  with  which  and  the  speed 
at  which  they  shall  be  cn-^eratod,     Sverv  item  which  enters  into  the  render- 
ing of  that  service  for  the  public  is  under  the  control  of  the  regulating 
tribunal. 

And  this  is  true  of  all  utilities.    The  government  may  fix  the  stand- 
ards of  construction  and  determine  the  conditiors  of  or^or-ition.    It  can  ^ 
impose  upon  the  utility  by  its  orders  wha  +  ever  it  m,ight   itself  do  if  it 
were  actually  rendering  the  service.    And  if  the  order  be  not  obnoxious  as 
•  an  excess  of  authority  or  in  violation  of  constitut  ional  limitation,  the  - 
-Utility -&an  b^.  ooippelled  *<>-'oW^4^te  requirement* 

The  next  tbin^  is  the  rate,  and  here  the  control  of  the  government  is 
even  more  complete  than  v/ith  the  service.    Today  most  utilittes  are  required 
to  publish  for  the  information  of  the  public  the  rate --^  tc  be  charged  for 
the  performance  of  their  services  and  are  not  permitted  to  collect  different 
rates  under  heavy  penalty.    Fhilo  the  utilitv  is  generally  allov/ed  to  make 
its  own  charge  in  the  first  instance,   that  charge  is  subject. to  alteration 
by  the  commission.    The  government  n.ay,   in  effect,  fix  the  rate  which  the 
utility  receives. 

If  the  sole  purpose  be  to  protect  the  patron  of  the  utility  or  the 
general  puolic  <i^<xxast  abuse,  the  government  can  exeiicise  the  same  restrain- 
•ing  influence  through  regulation  as  though  it  op-rated  t:  e  utility  itself. 

But  there  is  a  reverse  side  to  thi  s^pr  Qtect  iv  e  shield.     A  given  service 
|an;iot  be  rendered  unless  the  utility  possesses  adequate  means  to  the  end. 
Freight  danr.ot  be  transported  without  cars  and  engines.     The  government  may 
^rder^the  utility  to  provide  itself  with  those  facilities  rhich  are  needed 
for  tne  rendition  of  tha  service, but   it.  cannot  compel  this  unless  that  uti- 
lity nas  the  money,  with  which  to  procure  what  is  needed.    When  the  utility 

^?^^rt^'*^        private  capital  this  money  must  come  from  private  investment 
Willie  the  govenament  oan  provide  by  taxation, if  necessary, the  needed  msans. 
No  law  can  force  private  capital  into  investment  in  a  public  utility.  If, 
therefore, under  governmantal  re.^ulation  tha  utility  cannot  obtain  the  neces- 
sary funds  with  which  to  maintain  and  develop  its  property  in  such  degree  as 
^'®tI<^*^^-  demands  upon  it, the  service  must  be  iripaired. 

"ihia  18  the  point  at  which  regulation  will  break  down  if  at  all.  Can 
privaf o  capital  be  induced  under  tOae  treati^nt  whi^h  is  accorded  that  capi- 
tal by  the  regulating  bodv  to  invest.     If  .eovarnment  ownership  ever  comes 
in  tne  United  States  it  will  probably  be  because  private  cai-.ital  cannot  be 
obtained  m  a uf fic ient  amounts  to  afford  an  adequate  service. 

Up  to  the  present  time  such  has  not  beea  the  case.    The  large  amounts 
of  private  capital  whieh  are  invested  in  -.ublic  utilities  a-e  cf  little  * 
v.^Iue  except  in  the  operation  of  t'^e  utility  itself.     If ,  therefore,  the  o-'-n 
government  directs  a  railroad  to  do  a  certain  thing,  the  property  invested 
m  that  -ail-oad  must  in  self -pro tect ion  obev  that  order.    This  will  be  done  ' 
until  the  credit  of  tha  o<»apanv  -as  been  exhausted.    BffecMve  and  coaipre- 
hensive  regulation   is  of  recent  date  and  its  final  effect  upon  the  investing 
puoiic  has  vet  to  oe  de^enst -ated  b  v  ictual  expe^-ience. 
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Up  td:the  proeant  time  ir.  this  country  ra^ulation  has  resulted  in  muc} 
benefit  to  the  public.    Facilities  and  service  have  been  distinctly  im- 
proved and  there  is  no  reason  why  the  beneficent  effect  in  these  particu- 
lars Fhould  not  continue*  . 

Rates  have  been  reduced.     The  tendency  is  that  way.     The  public  whicji 
pays  the  rate  and  which  has  little   idea  of  what  a  reasonable  rate  is^ 
naturally  desires  to  pa.y   lesa.     The  commission  which  decides   is  inevitably 
influenced  by  public  sentiment*    Can  rates  be  advanced  as  well  as  reduced?- 
until  that  question  is  answered  the  success   of  regulation  cannot  be 
aarsured,  for  an  adequate  service  must  be  had;  that  service  cannot  be  pro- 
vided without  adequ-ito  meana  and  the  racney  cannot  be  obtained  from  private 
investor  a  unless  a  sufficiently  attractive  return  i's  assured. 

What  this  rate   of  return  inust         will  de-Tend  upon  the  kind' of  utility 
and  the  conditions   su-rroundirg  it,  but  in  all  cases  it  must  be  distinctly 
higher  than  the  rato  at  which  the  government  itself  could  borrow  the  money 
invested  in  the  utility.    Whether  the  government  can  afford  to  regulate 
will  be  the  final  inquiry.     Up  to  the  present  ti  .le  the  experiment  of 
regulation  has  hardly  gone  far  enough,  to  detennine  its  uJtimate  succes:. 


*  *  *  *  ■)( 
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